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or in that sense in which the legislature has obviously used them, 
would comprehend. The intention of the legislature is to be col- 
lected from the words they employ. . . . The case must be a 
strbng one indeed, which would justify a court in departing from 
the plain meaning of words, especially in a penal act, in search of 
an intention which the words themselves did not suggest." 

The small amount of authority does not present any very satis- 
factory solution of the problem, but it seems clear that "commercial- 
ized vice" or "the traffic in women for gain" is not the common 
ground, that the attribute in common indicative of the genus is 
sexual immorality, and that fornication and adultery are species of 
that genus. This conclusion is fortified by the case of United States 
v. Bitty. 12 The Supreme Court in construing the prohibition of the 
Immigration Act against the importation of alien women "for the 
purpose of prostitution or any other immoral purpose," held that the 
latter phrase meant unlawful sexual intercourse regardless of finan- 
cial considerations. And Mr. Justice McKenna in a very recent 
decision 1S announced the view that the White Slave Act of 1910 
was designed to reach acts which might ultimately lead to that 
phase of debauchery which consisted in sexual actions. 

It is manifest that the Act does not undertake to prohibit the 
woman from traveling from one state to another of her own volition, 
and in the supposed exercise of her inherent personal rights, no 
matter what her purpose as to her future conduct may be. The 
primary thing forbidden is the inducing of the person to come into 
the state with unlawful purpose and in aid of such unlawful pur- 
pose. 14 So, in Wilson v. United States," the offense denounced by 
the White Slave Act was held to be complete when the transportation 
in interstate commerce was accomplished. There is no locus peni- 
tentiae thereafter. 

G. W. K. 



Sales — Nature of the Right of Inspection — It is universally 
admitted by courts and text writers that in a sale one of the obli- 
gations of the seller is to allow the buyer a right of inspection. We 
find in the books elaborate consideration and comparative unan- 
imity of opinion on the questions of time and place and expense 
of inspection, and the extent to which the buyer is entitled to 
destroy the goods in making his inspection, but the authorities are 
singularly silent concerning the nature of the right, to what it 
relates, and what is the effect on the rights of the parties when 



a Supra, n. 10. 

a Athanasaw v. United States, supra, n. 6. 
"Bennett v. United States, 227 U. S. 333 (1913). 
"234 U. S. 347 (1914). 
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the buyer is deprived of it. 1 It should be obvious that there can be 
no such thing as a right of inspection in the abstract, and if it exists 
at all it must exist in relation to the other obligations of buyer and 
seller, and the remedy for the buyer when he is deprived of it must 
conform to the other rules of sale. It is submitted that the concep- 
tion of inspection as a condition precedent to the payment of the 
price and as having no direct relation to the passage of title will not 
only be in accord with the actual decisions on the subject, but will 
be found to be the only conception which logically conforms to the 
other rules of sales law concerning the passage of title. The cases 
wherein inspection is important fall naturally into four groups 
which will be considered in order: 2 (i) Executed sales; (2) sales 
executory at the outset, but which are to become executed before 
delivery; (3) sales wholly executory; (4) sales by acceptance of 
the goods. 

1. An executed sale is one in which title passes to the buyer on 
the making of the contract, as in the case of specific goods to which 
nothing remains to be done. 3 At the time of delivery of these goods 
the buyer must "have an opportunity offered him, before he is 
called upon to part with his money, of seeing that" the goods "pre- 
sented for his acceptance are in reality those for which he bar- 
gained." 4 By hypothesis, title to some goods passed on the making 
of the contract, and the buyer may inspect solely to determine 
whether the goods tendered are in fact those to which title has passed 
to him; if they are, he must take them and becomes immediately 
liable for the price; if they are not, the case comes under group four, 
which will be considered later. Thus it is impossible in such a case 
to say that the inspection has any relation to the passage of title; 
the inspection is however made a condition precedent to the pay- 
ment of the price, because, although it would be possible for the 
law to take the position that the buyer must pay for the goods on 
delivery without inspection and can recover back the price if they 
are not his goods, yet it is more equitable to allow him an inspec- 
tion first, rather than to make him pay first and take the chance 
that the goods tendered may not be his. 

If the goods have been accidentally destroyed before delivery, 
the loss must fall on the buyer since title is in him and risk of loss 

'Mechem on Sales, §1211. Tiffany on Sales, §107. Burdick on Sales, 
§197. Benjamin on Sales, p. 740. 

Professor Williston seems to be the only writer who realizes the unsatis- 
factory state of the authorities on this subject and he endeavors to correlate 
the right of inspection with the other rules of sales law by saying that it may 
be a condition precedent to the passage of title, to the payment of the price, 
or a condition subsequent. Williston on Sales, §471. 

'This classification cannot include all the special contracts which the 
parties may make concerning inspection, but it is thought to cover all situa- 
tions which can arise in the absence of express contract. 

"Tarling v. Baxter, 6 B. & C. 360 (Eng. 1827). 

'Isherwood v. Whitmore, 11 M. & W. 347 (Eng. 1843). 
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follows title; 6 and in an action to recover the purchase price, the 
seller need not prove that an opportunity for inspection was offered, 
but he must prove the equivalent thereof, namely that the goods lost 
were actually the goods to which title had passed to the buyer. 6 
Thus though the right of inspection has been lost, it is so lost because 
the only reason of its existence is to protect the buyer from paying 
his money for goods which may not be his, and when the goods are 
lost and inspection becomes impossible, the buyer is amply protected 
by the requirement that the seller must prove that the goods lost 
were the buyer's before he can recover the price. 

2. If a quantity of unascertained goods are ordered, although 
no title can pass to the buyer on the making of the contract, yet 
by an appropriation and previous assent thereto by the buyer title 
will pass before actual delivery, provided the appropriation by the 
seller was in exact conformity with the contract and the goods 
appropriated fulfil all the conditions of the contract. 7 Consequently 
in considering the right of the buyer to inspect in such a case, it is 
essential first to determine whether title to the goods was in the 
buyer or seller, which in turn depends upon whether the goods con- 
formed to the contract in every particular. This decided, the same 
rules of inspection apply as in the case of an exectued sale ; the buyer 
may inspect to see whether the goods are his goods, i. e., whether 
they conform to the conditions of sale ; if so, he must keep them and 
pay the price; if not, he may reject and is never liable at all. 

The substance of the right of inspection in this case is the same 
as in the case of an executed sale, although the application of it may 
be somewhat different. For example, if the parties at the time of 
the making of the contract have before them the goods to be sold, 
it is unlikely that there will be any conditions or implied warranties 
annexed to the sale, and the one condition is that the goods deliv- 
ered shall be the identical goods sold. Hence the buyer may inspect 
only to determine whether this one condition has been complied 
with. But when the sale is by sample or the parties are dealing at 
a distance, there will usually arise conditions and implied warranties 
of merchantability, equality to sample, fitness for a particular use, 
etc., and unless these conditions are complied with, irrespective of 
appropriation and assent, no title will pass. 8 The inspection in such 
a case, to determine whether all the conditions have been' complied 
with, will necessarily be of a far more detailed character than that 

5 McNeil v. Braun, S3 N. J. L. 617 (1891) ; Joyce v. Adams, 8 N. Y. 291 
0853). 

"Skinner v. Griffiths, 141 Pac. Rep. 693 (Wash. 1914). 

'The most frequent example of this class of case is when goods are 
ordered by the buyer, to be shipped to him. The appropriation is found in 
the delivery to the carrier and the assent in the buyer's order to ship. Title 
therefore passes on delivery to the carrier. Smith v. Edwards, 156 Mass. 
221 (1892). 

"Giffen v. Selma Fruit Co., 5 Cal. App. 50 (1907). 
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required to determine merely whether the goods delivered are the 
actual goods bought. In either case, however, the purpose of inspec- 
tion is the same — to enable the buyer to see for himself that the goods 
delivered are in fact his goods, and the reason that the number of 
conditions and implied warranties which the law according to the 
circumstances of the making of the contract has annexed to the 
sale determine the minuteness of the inspection which may be made, 
is because on the performance of these conditions depends the 
passage of title, and the inspection is allowed for the sole purpose 
of determining whether title has passed. 

3. In the two classes of cases just considered, the buyer has by 
the terms of his contract indicated his willingness that title to the 
goods should vest in him without further action on his part; 
according to the contract and the nature of the goods it might vest 
in him at once or after appropriation or delivery to a common 
carrier, but in any event, if the conditions of the sale have been 
complied with, the buyer cannot deny that title is in him. It is quite 
possible, however, for the sale to be wholly executory, 9 to be merely 
a contract by the buyer that on some future occasion he will take 
title. When the time arrives and the seller tenders the goods in 
conformity to the contract, it is the duty of the buyer to accept them 
and take title, but unless the contract can be specifically enforced, 
title cannot be forced upon a man without his consent, 10 and, even 
if the refusal of the buyer to accept is wrongful, it is not within the 
power of the seller by his own act to pass title to him, nor can an 
action be maintained for the purchase price, because such an action 
must be predicated upon the passage of title. If the buyer accepts 
the goods, title passes by that acceptance and the seller may recover 
the price; if he wrongfully refuses to accept, the sole remedy of the 
seller is an action for breach of the contract to buy ; if he rightfully 
refuses to accept, the seller has no remedy. 

'The sale of unspecified goods is wholly executory unless there has been 
an assent to the appropriation in advance of delivery, because an appropria- 
tion alone without such assent will not be sufficient to pass title. Johnson v. 
Hunt, 11 Wend. 135 (N. Y. 1834) ; Atkinson v. Bell, 8 B. & C. 277 (Eng. 
1828). 

"This is in accord with the common law rule, as represented by Atkin- 
son v. Bell, supra, and followed in many American courts. The rule of 
Bement v. Smith, 15 Wend. 493 (N. Y. 1836), that a seller may recover 
the price when the buyer has wrongfully refused to accept the_ title to the 
goods, is contra, and there is much authority in support of this view. So 
illogical a departure from common law principles, however, can only be 
justified by weighty practical considerations, which cannot be discovered to 
support the rule of Bement v. Smith. The remedy for the seller of resale 
and action for the difference between the contract price and the amount 
realized on the resale should amply protect him. 

If the rule of Bement v. Smith be adopted, the inspection would be a 
condition precedent to an action for the price, because the rule predicates the 
action for the price on the wrongful refusal of the buyer to receive the 
goods, and the refusal could never be wrongful unless an opportunity for 
inspection was afforded. 
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Since the buyer may, after inspection, refuse to accept the goods 
even when they fulfil all the required conditions (though in so doing 
he may render himself liable for damages), and since his liability to 
pay the price is dependent upon his acceptance of the goods and the 
consequential passage of title to him, it follows that in this case 
inspection cannot be either a condition precedent to the passage of 
title, nor to the payment of the price. The only result of the denial 
of an opportunity of inspection is to prevent the buyer's refusal 
to accept from being wrongful, because the law will not require him 
to accept and take title to goods without an opportunity to see 
what the goods are. The inspection in this case, therefore, is no 
more than a condition precedent to an action by the seller for breach 
of the contract to buy, because this action is based on the wrongful 
refusal of the buyer to accept, and unless inspection has been allowed 
him, his refusal is not wrongful. 

4. No matter what may have been the terms of the contract of 
sale, if the goods delivered by the seller do not fulfil all the condi- 
tions of the contract the title remains in the seller at least until 
delivery. The contract cannot be effective to pass title to the buyer 
because the conditions upon which he had agreed that title should 
vest in him have not been fulfilled. 11 Since title passes, if at all, by 
acceptance of the goods, a "sale by acceptance of the goods" would 
seem an appropriate designation for a transaction of this sort. If 
the goods sent do not fulfil the conditions of the contract of sale 
and are destroyed before delivery, the buyer cannot be made to 
pay; 12 this, however, is not because he has had no opportunity to 
inspect but because he only bears the risk of loss of his own goods 
and unless the seller can prove that the goods lost were what the con- 
tract required they were not his goods. If the goods reach the buyer 
he may of course reject them. 13 But if he accepts them he will be 
taken to have waived the breach of condition and will be liable for 
the price. 1 * The importance of inspection here lies in the fact that 
no acceptance will be presumed until the buyer has made an actual 

"This proposition could hardly be disputed if the goods sent differed 
substantially from those ordered. Thus if cigars were ordered and playing 
cards sent by the seller, it could hardly be contended that title to the play- 
ing cards during transit was in the buyer. And there should be no difference 
if one brand of cigars was ordered and another sent, or if the goods sent 
were not merchantable, or were not equal to sample. If the breach of condi- 
tion is such that the buyer would have the right to reject after inspection, 
it must be because the effect of the breach was to prevent any title passing 
to him on shipment. It has never been held that the buyer must pay for 
goods which were not shipped in conformity with the contract and which 
were lost in transit. Yet if title were in him, it necessarily follows that he 
should pay. The suggestions obiter in some of the cases, as Magee v. Bill- 
ingsley, 3 Ala. 679, p. 698 (1842), thatthe title is in the buyer, subject to his 
right to return the goods after inspection, cannot be accepted as sound. 

"Magee v. Billingsley, 3 Ala. 679 (1842). 

"Pope v. Allis, US U. S. 363 (1885). 

"Gaylord Mfg. Co. v. Allen, 53 N. Y. 515 (1873). 
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inspection or a reasonable time for inspection has elapsed. 15 Title 
which until then has been in the seller will at the moment of accept- 
ance pass to the buyer, and at that moment arises his liability to pay 
the price ; there can be no acceptance or waiver of a condition broken 
until there is knowledge of the breach, and this can only be ascer- 
tained by inspection. That it is the acceptance and not the inspec- 
tion that determines the passage of title is conclusively demonstrated 
by the consideration that after inspection the buyer may at his 
pleasure accept or reject the goods; if he rejects, title never vests 
in him ; therefore, if he accepts, title must vest by virtue, not of the 
inspection, but of the acceptance. 

It is thought that the four groups of cases considered above 
include any case in which the right of inspection is important, 1 * and, 
if the conclusions therein reached are correct, the following rules 
concerning the nature of the right of inspection may be deduced : 

1. Inspection has never any direct relation to the passage of 
title. 

2. When title has passed to the buyer before delivery, an oppor- 
tunity for inspection is a condition precedent to the payment of the 
price, except when without negligence on the part of the seller the 
goods have been destroyed before delivery. 

3. If for any reason an acceptance of the goods by the buyer 
is necessary, no acceptance will be required of him nor will it be 
presumed against him unless he has inspected or has had an oppor- 
tunity to inspect. 

Mr. Williston suggests 17 cases in which inspection may be a 
condition precedent to the passage of title. These cases are substan- 
tially those discussed supra under group three, when the contract is 
wholly executory and an assent by the buyer is required at delivery 
before title will pass to him. Mr. Williston says, "The buyer is 
entitied to examine the goods in order to decide whether he will 
become owner, and until the examination is completed or waived the 
property will not pass." This is true, but if the examination were 
in fact a condition precedent to the passage of title, on the per- 
formance of the condition by the seller allowing an opportunity for 
inspection title would ipso facto pass. But this is not correct, for, 
as Mr. Williston himself says, "If the property in the goods has 

15 McNiel v. Braun, 53 N. J. L. 61 7 (1801). 

" The right of inspection is in no way affected by the presence or absence 
of an express warranty in the contract of sale, because the warranty is 
considered as collateral to the main contract. Even if on inspection the 
goods are discovered to be not in conformity to the warranty, this has no 
effect on the passage of title, but only gives the buyer a right to an action 
for damages for breach of warranty. He must keep the goods at all events. 

The right of inspection cannot be affected by the presence of an express 
warranty which, even if not complied with, will not enable the buyer to return 
the goods. 

" Williston on Sales, §472. 
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not passed prior to inspection, it follows that after inspection the 
buyer may refuse to take title." Hence it must be that the accept- 
ance determines the passage of title, and the true rule should be 
that no acceptance is required of the buyer, and a refusal to accept 
is not wrongful unless he has been given an opportunity to inspect. 

The same writer 18 argues that when the goods are paid for with- 
out opportunity for inspection, as by a purchase of a bill of lading, 
title may pass subject to inspection as a condition subsequent enabling 
the buyer to return the goods and revest title in the seller if they 
do not fulfil the conditions of sale. His argument is based on the 
idea that by payment the title passed, since that was the intent of 
the parties. But though this would undoubtedly be true if the 
goods shipped conformed to the contract, yet if they did not con- 
form, title to something he never intended to buy cannot logically 
be said to have passed to the buyer, and it would be most inequitable 
to compel him to bear the loss of something totally different from 
that which he had intended to buy and for which he thought he had 
paid. The mere purchase of a bill of lading ought not to vest title 
to the goods in the buyer unless the goods conform to the contract 
under which the bill of lading was purchased. The effect of dis- 
covery, on inspection, of a breach of a condition should be to show 
that title had never passed to the buyer rather than to enable him 
to revest it in the seller, and the right of the buyer to return the 
goods should be based on the fact that owing to their not conforming 
to the contract they are not his goods. 

The recent case of Skinner v. James Griffiths & Sons 19 is an 
excellent example of a case where title passed and an action for 
the price was allowed when goods had been delivered at the place 
agreed upon, but had been accidentally destroyed before the buyer 
had had an opportunity to inspect. It was held that upon proof that 
the goods as shipped conformed to the contract the seller might 
recover the price although there had been no inspection. "The buyer 
has a reasonable time after the delivery in which to examine the 
goods, and, if they are not of the kind and quality ordered, he may 
refuse to accept them, but this right does not prevent the title from 
passing nor a recovery by the seller for goods sold and delivered 
if in fact they do conform to the terms of the contract." 20 

T. R., Jr. 

18 Id., §474- 

19 141 Pac. Rep. 693 (Wash. 1914). 

M Id., Gose, J., at p. 694. 



